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DETAILED ACTION 

1 Claims 1 -32 have been presented for examination. 

Claim Rejections - 35 USC § 101 
35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter, or 
any new and useful improvement thereof, may obtain a patent therefor, subject to the conditions and 
requirements of this title. 

2. Claims 1-32 are rejected under 35 U.S.C. 101 because the claimed invention is directed 
to non-statutory subject matter. The use of the term "permitting" in independent claims 1, 9, 12, 
15, 22, 25, 28, 29 & 32 fails to disclose a concrete step of actually performing an action, the 
claimed recitation, using independent claim 1 as an example, '\,Jhe real-time kernel permitting 
execution of the executable,., only discloses that there is no structural impediment in the real- 
time kernel preventing the execution of the executable, therefore the current claim language fails 
to actually disclose the execution of any actual computer instructions and therefore the current 
claim language fails to disclose or suggest a concrete, tangible and useful result as required by 
35 USC §101. 

2.1 Claim 9 appears to be claiming software, Le, the real-time kernel and not the 

functionality of the software when the software is being executed on a processor, see Section 

2106 of the MPEP, the relevant portion of which is disclosed here: 

Computer programs are often recited as part of a claim. Office personnel should 
determine whether the computer program is being claimed as part of an otherwise statutory 
manufacture or machine. In such a case, the claim remains statutory irrespective of the fact that 
a computer program is included in the claim. The same result occurs when a computer program 
is used in a computerized process where the computer executes the instructions set forth in the 
computer program. Only when the claimed invention taken as a whole is directed to a mere 
program listing, i,e„ to only its description or expression, is it descriptive material per se and 
hence nonstatutory. 
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Since a computer program is merely a set of instructions capable of being executed by a 
computer, the computer program itself is not a process and Office personnel should treat a claim 
for a computer program, without the computer-readable medium needed to realize the computer 
program 's functionality, as nonstatutory functional descriptive material. 

When a computer program is claimed in a process where the computer is executing the computer 
program 's instructions, Office personnel should treat the claim as a process claim. See 
paragraph IV.B.2(b), below. When a computer program is recited in conjunction with a physical 
structure, such as a computer memory, Office personnel should treat the claim as a product 
claim. See paragraph IV.B.2(a), 

2.3 It is noted by the examiner that a real-time kernel is software. 
Amendment is required. 



Claim Rejections • 35 USC§112 
The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

3. Claims 1-32 are rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite for 

failing to particularly point out and distinctly claim the subject matter which applicant regards as 

the invention. 

3.1 As regards independent claims 1, 9, 12, 15, 22, 25, 28, 29 and 32, and using independent 
claim 1 as an example, the following phrase, *\.Jhe real-time kernel permitting execution of the 
executable,.. is failing to particularly point out and distinctly claim the invention. The current 
claim language appears to cover anything and everything that does not prohibit actions occurring 
when the executable is being executed. 
Amendment is required. 
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Claim Interpretation 

4. Applicants' claims have been given the broadest reasonable interpretation. The recitation 
a computer network has not been given patentable weight because the recitation occurs in the 
preamble of claims 22, 25, 28 & 32. A preamble is generally not accorded any patentable weight 
where it merely recites the purpose of a process or the intended use of a structure, and where the 
body of the claim does not depend on the preamble for completeness but, instead, the process 
steps or structural limitations are able to stand alone. See In re Hirao, 535 F.2d 67, 190 
USPQ 15 (CCPA 1976) and Kropa v. Robie, 187 F.2d 150, 152, 88 USPQ 478, 481 (CCPA 
1951). 

It is further noted that the reference relied upon by the Examiner, specifically, "Win32: A 
suitable Standard for Real-Time Embedded Systems?" by Peter Peterson discloses a Real-Time 
kernel that operates with Windows. NT, it is well known in the computer art that Windows NT is 
a network operating system and was design to be used with computer servers and workstations 
that are all part of a computer network. 

Claim Rejections - 35 USC § 102 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

5. Claims 1, 2, 4-16 and 18-32 are rejected under 35 USC § 102(b) as being anticipated by 
"Win32: A suitable Standard for Real-Time Embedded Systems?" by Peter Peterson hereafter 
referred to as Peterson. 

5.1 As regards independent claim 1, Peterson discloses, a method, comprising: providing a 
real-time kernel; (page 64 Figure 1 RTKemel-32 and text) loading an executable into memory, 
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wherein the memory is allocated for the executable, and wherein the executable is programmed 
to execute in a WIN32 execution environment; (top of page 64, "...create a WIN32 compatible 
enviromnent. . .") the real-time kernel permitting execution of the executable in an emulated 
WIN32 execution environment, (Figure 2 on page 66 and in the section on page 66 entitled 
"SCALABILITY"... different parts of its Win32 emulation library are modules linked...) 
wherein the emulated WIN32 execution environment utilizes an emulated subset of WIN32 
execution environment services; and the executable operating real-time in the emulated WIN32 
execution environment (pages 64-68 and more specifically Figure 2 on page 66). 

5.2 As regards dependent claim 2 Peterson discloses that the Real-time kernel supports 
scalability (page 65) and it is noted that Windows NT is an operating system that supports 
multiple processors, i.e. scalability (see page 68 and the term multi-processor). 

5.3 As regards dependent claim 4 Peterson discloses, interrupt handling (page 66 .support 
for interrupt handling. . ."). 

5.4 As regards dependent claim 5, Peterson discloses, an exception handler (page 65 in the 
section entitled "EXAMPLE:RTTARGET-32 AND RTKERNEL-32 FROM ON TIME" "...This 
includes the latest C+h- language features such as exception handling..."). 

5.5 As regards dependent claim 6, Peterson discloses, a memory manager (page 66 ". . . A 
strong feature of RTTarget-32 is its efficient use of the memory management. . ."). 

5.6 As regards dependent claim 7, Peterson discloses, x86-based architecture and hardware 
(page 64 "...a range of 32-bit Intel i80386..."). 

5.7 As regards dependent claim 8, Peterson discloses, a single threaded real-time kernel 
(page 65 ". . .The idea is to run NT as a single task. . ."). 
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5.8 As regards independent claim 9, Peterson discloses, a real-time kernel, comprising: an 
interrupt handler (page 66 . .support for interrupt handling. . ."); an exception handler (page 65 
in the section entitled "EXAMPLE:RTTARGET-32 AND RTKERNEL-32 FROM ON TIME" 
"...This includes the latest C-IH- language features such as exception handling..."); and a 
memory manager (page 66 ". . . A strong feature of RTTarget-32 is its efficient use of the memory 
management..."), wherein the real-time kernel permits execution of an executable in an 
emulated WIN32 execution environment (Figure 2 on page 66 and in the section on page 66 
entitled "SCALABILITY"... different parts of its Win32 emulation library are modules 

linked. . .), wherein the executable is programmed to execute in a WIN32 execution environment, 
and wherein the executable operates real-time in the emulated WIN32 execution environment 
(pages 64-68 and more specifically Figure 2 on page 66). 

5.9 As regards dependent claim 10, Peterson discloses, a single threaded real-time kernel 
(page 65 . .The idea is to run NT as a single task. . ."). 

5.10 As regards dependent claim 11, Peterson discloses, x86-based architecture and hardware 
(page 64 . .a range of 32-bit Intel i80386. . ."). 

5.11 As regards independent claim 12, Peterson discloses, an apparatus, comprising: a 
processor (page 64 ". . .a range of 32-bit Intel i80386. . ."); a memory (page 66 . .Hardware 
breakpoints can be set in ROM or RAM and do not change the programs run-time behavior. . ."); 
and a real-time kernel having a subset of WIN32 execution environment services stored in the 
memory (page 64 Figure 1 RTKemel-32 and text), wherein the real-time kernel permits 
execution of an executable in an emulated WIN32 execution environment on the processor 
(Figure 2 on page 66 and in the section on page 66 entitled "SCALABILITY"... different parts of 
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its Win32 emulation library are modules linked.,.), y^herein the executable is programmed to 
execute in a WIN32 execution environment, and wherein the executable operates real-time in the 
emulated WIN32 execution environment (pages 64-68 and more specifically Figure 2 on page 
66). 

5.12 As regards dependent claim 13, Peterson discloses, x86'based architecture and hardware 
(page 64 "...a range of 32-bit Intel i80386...")- 

5.13 As regards dependent claim 14, Peterson discloses, a single threaded real-time kernel 
(page 65 . .The idea is to run NT as a single task. . ."). 

5.14 As regards independent claim 15, Peterson discloses, a method, comprising: providing a 
real-time kernel; loading an executable into memory (page 64 Figure 1 RTKemel-32 and text), 
wherein the memory is allocated for the executable, and wherein the executable is programmed 
to execute in a WIN32 execution environment; the real-time kernel creating an emulated WIN32 
execution environment which permits execution of the executable in an emulated WIN32 
execution environment (Figure 2 on page 66 and in the section on page 66 entitled 
"SCALABILITY"... different parts of its Win32 emulation library are modules linked...), 
wherein the emulated WIN32 execution environment utilizes an emulated subset of WIN32 
execution environment services; and the executable operating real-time in the emulated WIN32 
execution environment (pages 64-68 and more specifically Figure 2 on page 66). 

5.15 As regards dependent claim 16, Peterson discloses that the Real-time kernel supports 
scalability (page 65) and it is noted that Windows NT is an operating system that supports 
multiple processors, i.e. scalability (see page 68 and the term multi-processor). 
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5.16 As regards dependent claim 18, Peterson discloses, interrupt handling (page 66 
"... support for interrupt handling ..."): 

5.17 As regards dependent claim 19, Peterson discloses, an exception handler (page 65 in the 
section entitled "EXAMPLE:RTTARGET-32 AND RTKERNEL-32 FROM ON TIME" "...This 
includes the latest C-H- language features such as exception handling. . ."). 

5.18 As regards dependent claim 20, Peterson discloses, a memory manager (page 66 . . A 
strong feature of RTTarget-32 is its efficient use of the memory management. . ."). 

5.19 As regards dependent claim 21, Peterson discloses, a single threaded real-time kernel 
(page 65 . .The idea is to run NT as a single task. . ."). 

5.20 As regards independent claim 22, Peterson discloses, a computer network (Windows NT 
is a network operating system, see page 67 ". . .Of course RTTarget-32 does not attempt to be a 
Windows NT clone. Only a subset of NT's API. . ."), comprising: a plurality of processors; 
{Real-time kernel supports scalability (page 65) and it is noted that Windows NT is an operating 
system that supports multiple processors, i.e. scalability (see page 68 and the term multi- 
processor) a memory (page 68, ". . .A minimal RTTARGET-32 program can run in about 12K of 
ROM and 4K of RAM . . . "); and a real-time kernel having a subset of WIN32 execution 
environment services stored in the memory (see page 67 . .Of course RTTarget-32 does not 
attempt to be a Windows NT clone. Only a subset of NT's API. . ."), wherein the real-time kernel 
permits execution of an executable in an emulated WIN32 execution environment on at least one 
of the plurality of processors, (Figure 2 on page 66 and in the section on page 66 entitled 
"SCALABILITY"... different parts of its Win32 emulation library are modules linked...) 
wherein the executable is programmed to execute in a WIN32 execution environment, and 
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wherein the executable operates real-time in the emulated WIN32 execution environment (pages 
65 and 66). 

5.21 As regards dependent claim 23, Peterson discloses, x86-based architecture and hardware 
(page 64 "...a range of 32-bit Intel i80386...")- 

5.22 As regards dependent claim 24, Peterson discloses, a single threaded real-time kernel 
(page 65 . .The idea is to run NT as a single task. . ."). 

5.23 As regards independent claim 25, Peterson discloses, a computer network, (Windows NT 
is a network operating system, see page 67 ..Of course RTTarget-32 does riot attempt to be a 
Windows NT clone. Only a subset of NT's API. . .") comprising: a plurality of processors; 
{Real-time kernel supports scalability (page 65) and it is noted that Windows NT is an operating 
system that supports multiple processors, i.e. scalability (see page 68 and the term multi- 
processor) a plurality of memories corresponding to each of the plurality of processors; (page 
68, "...A minimal RTTARGET-32 program can run in about 12K of ROM and 4K of RAM...") 
and a real-time kernel having a subset of WIN32 execution environment services stored in each 
of the plurality of memories^ see page 67 ". . .Of course RTTarget-32 does not attempt to be a 
Windows NT clone. Only a subset of NT's API. . .") wherein the real-time kernel permits 
execution of an executable in an emulated WIN32 execution environment on one of the plurality 
of processors, wherein the executable is programmed to execute in a WIN32 execution 
environment, and wherein the executable operates real-time in the emulated WIN32 execution 
environment (Figure 2 on page 66 and in the section on page 66 entitled 
"SCALABILITY... different parts of its Win32 emulation library are modules linked..." and 
pages 65 & 66). 
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5.24 As regards dependent claim 26, Peterson discloses, x86'based architecture and hardware 
(page 64 "...a range of 32-bit Intel i80386..,"). 

5.25 As regards dependent claim 27, Peterson discloses, a single threaded real-time kernel 
(page 65 . .The idea is to run NT as a single task. . ."). 

5.26 As regards independent claim 28, Peterson discloses, a method of operating a computer 
network, (Windows NT is a network operating system, see page 67 .Of course RTTarget-32 
does not attempt to be a Windows NT clone. Only a subset of NT's API. . comprising: 
providing a real-time kernel; loading an executable into memory, wherein the memory is 
allocated for the executable, and wherein the executable is programmed to execute in a WIN32 
execution environment; (Figure 2 on page 66 and all of the text on page 65 & 66) the real-time 
kernel permitting execution of the executable in an emulated WIN32 execution environment, 
(Figure 2 on page 66 and in the section on page 66 entitled "SCALABILITY. . .different parts of 
its Win32 emulation library are modules linked..." and pages 65 & 66) wherein the emulated 
WIN32 execution environment utilizes an emulated subset of WIN32 execution environment 
services; and the executable operating real-time in the emulated WIN32 execution environment 
(text on pages 64-65). 

5.27 As regards independent claim 29, Peterson discloses, a computer-readable medium 
containing computer instructions for instructing a processor to perform a method of operating 
an apparatus, the instructions comprising: providing a real-time kernel; (page 64 Figure 1 
RTKemel-32 and text) loading an executable into memory, wherein the memory is allocated for 
the executable, and wherein the executable is programmed to execute in a WIN32 execution 
environment; (pages 64-65) the real-time kernel permitting execution of the executable in an 
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emulated WIN32 execution environment, wherein the emulated WIN32 execution environment 
utilizes an emulated subset of WIN32 execution environment services; and the executable 
operating real-time in the emulated WIN32 execution environment (Figure 2 on page 66 and in 
the section on page 66 entitled "SCALABILITY... different parts of its Win32 emulation library 
are modules linked. . and pages 65 & 66). 

5.28 As regards dependent claim 30, Peterson discloses, x86-based architecture and hardware 
(page 64 "...a range of 32-bit Intel i80386..."). 

5.29 As regards dependent claim 3 1 , Peterson discloses, a single threaded real-time kernel 
(page 65 . .The idea is to run NT as a single task. . ."). 

5.30 As regards independent claim 32, Peterson discloses, a computer-readable medium 
containing computer instructions for instructing a processor to perform a method of operating a 
computer network, (Windows NT is a network operating system, see page 67 . .Of course 
RTTarget-32 does hot attempt to be a Windows NT clone. Only a subset of NT's API. . .") the 
instructions comprising: providing a real-time kernel; the real-time kernel initializing the 
computer network; (page 64 Figure 1 RTKemel-32 and text) loading an executable into memory, 
wherein the memory is allocated for the executable, and wherein the executable is programmed 
to execute in a WIN32 execution environment; (pages 64-65) the real-time kernel permitting 
execution of the executable in an emulated WIN32 execution environment, wherein the emulated 
WIN32 execution environment utilizes an emulated subset of WIN32 execution environment 
services; and the executable operating real-time in the emulated WIN32 execution environment 
(Figure 2 on page 66 and in the section on page 66 entitled "SCALABILITY. . .different parts of 
its Win32 emulation library are modules linked..." and pages 65 & 66). 
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Claim Rejections - 35 USC § 103 
The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 
(1966), that are applied for establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness 
or nonobviousness. 

This application currently names joint inventors. In considering patentability of the 
claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the various 
claims was commonly owned at the time any inventions covered therein were made absent any 
evidence to the contrary. Applicant is advised of the obligation under 37 CFR 1.56 to point out 
the inventor and invention dates of each claim that was not conmionly owned at the time a later 
invention was made in order for the examiner to consider the applicability of 35 U.S.C. 103(c) 
and potential 35 U.S.C. 102(e), (f) or (g) prior art under 35 U.S.C. 103(a). 
6. Claims 3 and 17 are rejected under 35 USC § 103(a) as being unpatentable over "Win32: 
A suitable Standard for Real-Time Embedded Systems?" by Peter Peterson referred to as 
Peterson. 
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6.1 As regards dependent claims 3 and 1 7, while Peterson substantially teaches the 
limitations disclosed in claims 1, 2, 4-16 and 18-32, see rejection above, however, Peterson does 
not expressly disclose the limitation of having inter-process communications. 

Official notice is taken that inter-process communications was well known at the time of 
the invention in the analogous art of US Patent 6,233,602 Van Venroy entitled "Dynamically 
Allocating Server Processes to Client Processes" see Col. 7 lines 13-18 "...All interprocess 
communication mechanisms from every process to every node to any other process. . 

At the time the invention was a made, it would have been obvious to a person of ordinary 
skill to have realized that Windows NT, which is a networking operating systems would support 
inter-process communications as a mechanism to facilitate communications between different 
threads/processes running on different computers in a network of computers. 

The suggestion for doing so would have been that the support for inter-process 
communications is required for any network operating system to effectively communicate with 
different computer applications over a network, in the case of a real-time kernel Van Venroy 
teaches the use of inter-process communications in a real-time environment (Col. 7 lines 24-25 
". . .realized by the OS-9/CD-RTOSsystem cited earlier, .r et seq,). 

Therefore, it would have been obvious to modify Peterson to obtain the invention as 
specified in claims 3 and 17. 

Conclusion 

7. Any inquiry conceming this communication or earlier communications from the 
examiner should be directed to Dwin M. Craig whose telephone number is (571) 272-3710. The 
examiner can normally be reached on 10:00 - 6:00 M-F. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Paul L. Rodriguez can be reached on (571) 272-3753. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only, For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Dwin McTaggart Craig 
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